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Restructuring 
considerations



Causes of restructurings

Specific project 

problems and 

delays
Lack of liquidity

State of the 

economy and 

difficult markets Regulatory 

framework or 

political change

Poor 

management

Litigation

Flawed

business plan

Defaults

and/or breach

of financial 

covenants

Unexpected 

events
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Aim: to preserve value and enable the business to continue

Restructuring goals

Terminology: 'restructuring' / 'workout' / 'turnaround'

Balance sheet restructuring vs operational restructuring

Outcomes range from covenant resets or 'amend and extend' through to full overhaul 

of the capital structure, debt for equity, refinancing, debt write-downs and sales

◼ usually aim for fully consensual deal implemented by contractual arrangement

◼ depending on level of consensus achieved may need to rely on formal processes

◼ typically seek to avoid (unplanned) insolvency proceedings as can be 

value destructive

Implementation

Company in 

financial 

difficulties

Business and/or 

balance sheet 

restructured

Value preserved 

– business 

continues
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Restructuring vs insolvency

Restructuring Insolvency

◼ liquidation as last resort option

◼ introduction of rescue orientated insolvency/pre-insolvency regimes 

◼ promotion of informal workouts

◼ recent changes to UK's insolvency laws and Dutch insolvency laws promote more of a rescue culture

Growing international trend towards rescue culture

Significant overlap between the two concepts

BUT even fully consensual restructurings often use insolvency as the 'stick' to induce stakeholders to

agree to a deal

Fully consensual 

restructuring implemented 

contractually

Consensual restructuring 

implemented using an 

insolvency 'tool'

Rescue-orientated 

insolvency proceedings

Terminal insolvency 

proceedings/ liquidation

8



Key considerations

What impact will filing for insolvency have on the business and its operations (risk of value 

destruction)?

Restructuring options will depend upon valuation, cashflow and the appetite of anchor 

shareholders.

If a more comprehensive restructuring is required a compromise proceeding will need to be 

considered.

If the company can meet its payment obligations its preferred approach is likely to be an amend 

and extend transaction for all of its financing arrangements (e.g. bank facilities and bonds).
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Directors’ duties issues

Key issues for directors during a restructuring

Entity-by-entity analysis of directors' duties and 

corporate benefit

Directors' duties in the UK — as the company 

nears insolvency, focus shifts from the interests 

of shareholders to creditors as a whole (although 

duties always owed to the company)

Which law governs directors' duties? Particularly 

important after a centre of main interests (COMI) 

shift and for multi-jurisdictional corporate groups

When to file for insolvency?

Jurisdiction-by-jurisdiction analysis

Hard filing deadlines or 'softer' ones, e.g. liability 

for wrongful trading in the UK (temporary easing 

of wrongful trading liability)

Director liability: civil v criminal

Voidable transactions and 'clawback' — e.g. 

preferences, transactions at undervalue, new 

floating charges (see next slide). 
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Voidable transactions

What are they?

Different rules will apply in different jurisdictions. 

Insolvency officeholders can look back at any transactions entered into within a specified period 

prior to insolvency.

Directors vulnerable to criticism/disqualification for breach of duties if any transactions

found to be voidable.

Potential to clawback property from the beneficiary of any transactions in order to maximise return 

to creditors.
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Accessing liquidity



Accessing liquidity (1) – debt baskets

Covid-19 has resulted in many non-essential businesses having to close their doors leading to a 

liquidity crunch.

Important for businesses to understand how they can access liquidity: i.e. drawing on committed 

lines; seeking new cash from shareholders or other stakeholders; RCF drawing issues.

Existing finance documents may permit company to incur certain permitted debt in the form of 

baskets, e.g.:

◼ credit facilities permitting third-party financial indebtedness

◼ ratio basket

◼ general basket

◼ unrestricted subsidiaries and asset drop down structures (addressed later)
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Accessing liquidity (2) - super senior debt 
capacity

In a restructuring new financiers may inject further funds on a super-senior basis.

This new debt is understood as super senior debt and the existing senior debt becomes 

subordinated to this new super senior debt.

Super senior creditors will be paid before any other creditors in an enforcement.

Will depend on terms of credit facility basket and intercreditor agreement.

New financier will need to become a party to the intercreditor agreement.

Finance documents may permit company to access this new debt on a super senior basis.
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Raising 

Structurally 

Senior Debt 

through 

Unrestricted 

Subsidiaries/JV

Accessing liquidity (3) – asset drop down 

Existing

Subordinated 

Debt

New Debt

RESTRICTED GROUP

STEP 1: 

Restricted Subsidiary A 

incorporates a newco (or 

makes an investment in a JV)

STEP 2: 

The newco is designated an 

Unrestricted Subsidiary (or 

structured as a JV)
STEP 3: 

Restricted Subsidiary A 

contributes assets into the 

Unrestricted Subsidiary/JV

STEP 4: 

Unrestricted Subsidiary/JV 

incurs New Debt that is 

secured against the Assets

STEP 5:

New Debt 

proceeds are 

used to fund 

buyback of eg 

Subordinated 

Debt

Borrower

Restricted 

Subsidiary B

Restricted 

Subsidiary A

JV or 

Unrestricted 

Subsidiary 

(newco)

ASSETS
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Dealing with 
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Dealing with distressed investors (1)

Important to identify objectives:

Loan to own:

strategy to take control of a distressed company

acquisition of a significant secured debt position to influence control

tax considerations

diligence around value and security position
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Dealing with distressed investors (2)

Important to identify objectives:

Trading strategies

Effects of credit default swaps (CDS)

Buy and hold/trade vs loan to own.

CDS credit events can create incentives / disincentives and may require 

staged completion to permit completion of CDS close-outs before close of 

the financial restructuring.
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Bondholder 
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Bondholder committees and trading issues

Bondholder committee may be formed to represent bondholders' interests.

Bondholders can be difficult to organise – often vast numbers.

It can also be hard to identify bondholders due to the frequency that debt is traded on the 

secondary market and if the bond is held through clearing systems.

Location of bondholders may determine what kind of restructuring process is available.

Risk of litigation around issues of value, proposed restructuring structure.

Bond issuer can engage with that committee with a view to agreeing the terms of a debt 

restructuring.
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Liability management exercises (1) 

Debt buy-backs / tender offers

◼ Allows issuers to buy back all / a portion of debt securities.

◼ Trading prices of loans and notes has declined in response to Covid-19.

◼ Terms of finance documents will need to be checked if they permit a buy-back. 

Amend & extend

◼ Will depend on ability for company to continue to meet its payment obligations.

◼ Company's preferred approach is likely to be an amend and extend transaction for all of its 

financing obligations.
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Liability management exercises (2)

Exchange offers and exit consents

◼ an offer by an issuer to all bondholders to exchange existing notes 

◼ offer can be to exchange for new bonds, cash or other types of securities

◼ allows issuers to refinance existing debt

◼ exit consent – proposes the bondholders agree to amend the terms of the existing bonds. 

◼ hold out bondholders take the risk of the bonds being devalued

◼ execution will be complicated if multiple series of bonds and ability to amend each series

of bonds 
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Scheme of Arrangement Restructuring Plan

Who can propose Company and creditors Company and creditors

Court stages Convening hearing and sanction hearing Convening hearing and sanction hearing

Thresholds
75% in value

50% by number

75% in value

No number threshold

Obligation on creditors to vote in good faith Yes
Yes (assuming application of court requirements 

/jurisprudence which applies to Schemes)

DIP financing available No No

Appeal Yes Yes

Timing 8-12 weeks TBD

Release of third party guarantees Yes Yes (assuming courts follow approach from Schemes)

Cross-border issues
EC Regulation on Insolvency Proceedings does not apply.

Chapter 15 recognition is possible in the USA. 
TBD

Cross-border compromise proceedings (1) 
UK
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Cross-border compromise proceedings (2) - US

Chapter 11

Relatively low bar for jurisdiction over non U.S. companies.

Only requires a place of business or assets in the U.S. (courts have found a retainer given to a 

law firm, a bank account, or U.S. law governed contract can be an "asset").

Management stay in control (but there can be oversight from a trustee).

Automatic worldwide stay together with reorganisation plan to facilitate rescue of the company.

27



Cross-border compromise proceedings (3) - US

Chapter 11 – investor options

Creditor may be able to block a debtor’s proposed plan of reorganization.

Options to acquire the business in Chapter 11:

◼ credit bidding in a 363 Sale

◼ acquiring the business through a Chapter 11 plan

◼ buying other claims 
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Regulatory issues 

Anti-trust

National security / sensitive industry ownership issues
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